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Court of Appeals of the District of Columbia 


No. 4618. i 

John Leonakd Theunissen et al., Plffs. in !^rror, 

vs. 

I 

Huyler's, Inc., a Corp. 


1 Municipal Court of the District of Columhia. 


L. & T., No. 327,270. 

J 

John Leonard Theunissen et al., Plaintiff-, 

vs. I 


HuYLEirs, Inc., a Corporation, Defendant. 


United States of America, 

District of Colunihia, ss: i 

Be it remembered that in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the Ifollowing 
papers were filed and proceedings had, in the aboVe-entitled 
cause, to wit: 


2 In the Municipal Court of the District of Cdlumbia. 
(1) The Landlord and Tenant Complaint. 

Filed March 2, 1927. I 

I 

District of Columbia, ss: ! 

John Leonard Theunissen and Elizabeth Theunissen, 
being first duly sworn according to law on oath ddpose and 
say: that they are entitled to possession of premisses, store 


1 ^ 618 a 
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and cellar of 1784 Columbia Road, Northwest, in the City 
of Washin»:ton; tliat the same is uiilawfullv detained from 
them and lield without •rie:ht ])y the defendant, Iluyler’s, 
a corporation, to'whom the said ])laintifTs had heretofore 
rented said premises as a tenant for years and whose 
tenancy and estate therein has ])een determined by breach 
of the written momoraiidnm of l(‘ase entered into between 
the plaintilTs and the defendant in tliat the said defendant, 
in breacli of said lease, lias assii»ned or snli-let the said 
premises contrary to tlie tei'ms and [irovisions of said lease. 

Wherefore, your com])lainants ])ray that a summons be 
issued commandini** the defendant to a])])ear herein on a 
day certain and show cause, if any it has, why a judgment 
for the restitution of the ])ossession of said ])remises should 
not be rendered against it, besides costs. 

^ JOHN LKOXAKI) TIIKUNISSKX. 

f: LI z A p> fr r I rri 1 v: x i s s k x . 


Subscribed and sworn to befoi*e me this 1st dav of March, 
1927. 

[seal.] II. CLAY KSPKY, 

Nttfarif Public. 

DARK AND DARR, 

Aitfor PUilufltfs. 


S 


In the Municipal ('onrt of the District of Columbia. 


(2) Ajjirlarif of of fJic Defendant. 


Filed .March MO, 1927. 

Robert H. Ellinger being first duly sworn, on oath deposes 
and savs that he is the agent of the defendant in the 
above-entitled cause, and that he knows of his own knowl¬ 
edge all the matters and things hereinafter set forth; that 
he makes this affidavit for and on behalf of the defendant; 
that he denies that the ])laintiffs are entitled to the pos¬ 
session of })remises, store and cellar, of 1784 Columbia 
Road, in the City of Washington: that he denies that the 
same is unlawfully detained from said plaintiffs, and held 
without right by the defendant, Iluyler's; that he admits 
that the plaintiff’s heretofore rented the said premises to 
the defendant as a tenant for years, but he denies that the 
tenancy and estate of the defendant therein has been de- 
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i 

termined by breach of tlio written memorandum of lease, 
entered into between the plaintiffs and th^ defendant; 
that he denies that the defendant in breach of said lease 
has assigned or sublet tlie said premises, contrary to the 
terms and provisions of the said lease. 

Wherefore, the defendant prays that it may ;be hence dis¬ 
missed with costs. 

ROBKRT H. ELLINGER, Treas. 

Subscribed and sworn to be-re me this 28th day of March, 
A. D., 1927. i ‘ 

[seal.] .MYRA R. DREYFUSS, 

Notary Public^ New York County, 

Co. Clerk’s Xo. 242. Register’s Xo. 8142. | 

Commission expires March 3()th, 1928. | 

GEORGE W. OFFUTT, ! 

^ j 

Attorney for Defend a }it. • 

4 In the Municipal Court of the District of Columbia. 

I 

(3) Entry of Verdict, Motion for Neic Trial, inid Entry of 

'(imoit. 


Entrv of Yerdict. I 

‘ j 

Come now the parties hereto and a jury bf good and 
lawful men of this l)istri(‘t, to-wit: Charles Pj. Perry, Al¬ 
phonse ()r(l(‘y, George D. See, Hyson M. Sak?s, Arthur L. 
Suter, Pldward G. Peary, Charles G. Woodward, Robert C. 
X'elligan, William Woodwaixl, John T. 0’Xe|ll, PVank 1. 
Deuterinan, and Artlnn* L. E. Slielnian, who are duly sworn 

to well and trulv trv the matters of differenc^e herein be- 

• • 

tween the plaintiff's and defendant, and after this cause 
is given to the jury in charge they upon their oath say they 
find in favor of the defendant (.Vpril 2(i, 1927, M. 25, p. 467). 


* 


* ! 


* 


Motion for Xew Trial. I 

j 

Come now the plaintiffs and tile herein their motion ^‘to 
set aside the verdict rendered herein and to grant a new 
trial” (April 30, 1927, M. 25, p. 478). j 
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Upon consideration of the motion of the — filed herein, 
on April 30th, 1927, “to set aside the verdict rendered 
herein and to grant a new trial” it is ordered that said 
motion be, and the same is hereby overruled (May 11, 1927, 
M. 25, p. 501). 

*###*** 
Entry of Judgment. 


Tt appearing to the Court that judgment on the verdict 
should be entered in this cause it is so ordered, wherefore, it 
is considered that the plaintiffs take nothing by this action, 
that defendant go hence without day, l)e for nothing held 
and recover of the plaintiffs its costs of defense (May 11, 
1927, M. 25, p. 504). 


5 In the Municipal Court of the District of C'olumbia. 

(4) Aiisigumenf of Errors. 


Filed June 18, 1927. 


The Court committed reversible errors as follows: 


1. In granting the defendant ^s motion for a directed ver¬ 
dict and in directing said verdict tliereon in favor of said 
defendant. 


2. I'll overruling plaintiffs' motion for a new trial. 
In entering judgment in favor of the defendant. 


3. 


4. In excluding evidence on behalf of the ]jlaintiffs to the 
effect that one of the stores constituting a part of the whole 
premises, of which the store occupied by the defendant was 
a part, had some years ago been rented to a tenant who 
used the same as a dyeing and cleaning establishment, and 
that as a result of the occupancy l)y that tenant in that 
business on two occasions the property caught lire, and 
that that is one of the reasons why the plaintiffs objected 
to the property being occupied by an establishment carrying 
on a dyeing and cleaning establishment business. 

5. In excluding testimony of the witness, Philip I. Shaffer. 

6. And for such and other and further errors as are ap¬ 
parent on the face of the record. 

DARK AND DARK, 
Attorneys for Plaintiffs. 
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' I 
I 

I 

Copy of the foregoiiiir acknowledged this 17th day of 
J une, *1927. i 

GEORGE \V. OFFUTT, 
(0. E. F.,) 

Affonieij for Defendant. 

() Ill the Municipal Court of the District pf Columbia. 

i 

j 

Designation of Record. 

i 

Filed June 18, 1927. j 

I 

I 

To the C’lerk of the Muiii('ipal Court, D. C.: 

Please prepare t ransc]*i])t of record on Writ of Error' to 

j 

the (’ourt of A])])eals in the above entitled cause to iiK'lude 
the following: j 

1. The landlord and tenant (‘oniplaint. I 

2. Atlidavit of defense of the defendant. I 

o. Entrv of verdict, motion foi- new trial and entrv of 
• * ! * 
.judgment. : 

4. Assignment of errors. 

b. This designation. j 

DARK AND l)ARI.i[, 

dffornegs for Plaintiffs. 

j 

(k)])v of the foregoing notice acknowledged tills 17th dav 
of dune, 1927. ' ' i ‘ 

GEORGE W. UIT^J’TT, 

(F.,) I 

Attorncij for Diffendant. 

7 Filed May 25, 1927. Municipal Court, District of 

Columbia. | 

i 

i 

United States of Amekica s’.s; i 

I 

The Ib’esideiit of the IJiited States to the Honorable 
George C. Aukam, Judge of the Municijial (k)urt of the 
District of Columbia, Greeting: i 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Johni Leonard 
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Tluniiiissoii and Elizabeth Tliennisson, Plaintiffs, and 
Iluyler's, Ine., a corporation, Defendant (L. & T., 
• #327,270), a manifest error hath happened, to the iiTeat 
damaire of the said Plaintiffs, as by their complaint ap¬ 
pears. AVe bein,i*’ willing: that error, if any hath been, 
should be duly corrected, and full and speedy justice done 
to the parties aforesaid in this behalf, do command yon, if 
jud,ti-ment be therein i*'iven, that then, under yoiir seal, dis¬ 
tinctly and o])enly, yon send the record and proceedings 
aforesaid, with all things concerning the same, to the 
(V)iirt of Ap])eals of the District of Polnmbia, together 
with this writ, so that yon have the same in the said Court 
of Appeals, at Washington, within 20 days from the set¬ 
tling of the bill of exceptions, or within such additional 
tim(‘ after the expiration of the 20 days as the court be¬ 
low or a judge thereof foi- sufficient cause shall allow; 
that the record and proceedings aforesaid being inspected, 
the said Court of Ap])eals may cause further to be done 
therein to correct that error, what of right and accord¬ 
ing to the laws and customs of the United States should 
be done. 

Witness the Honorable G(‘orge E. Martin, Chief Justice 
of th(‘ said Court of Ap])eals, the 24th day of May, in the 

vear of onr Lord one thousand nine hundred and twentv- 

• • 

seven. 

I Seal Court of Ap])eals, District of Columbia.] 

IIEXKV W. HODGES, 

('Jerk of the (J<nirt of Appeals 

of 'fh(' I) 1st ru t of Coluaihia. 

Allowed bv 

JOSIAH A. VAX ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Colinuhia. 


[Endoi'sed:] Filed May 27), 192/. AFunicipal Court, Dis¬ 
trict of Columbia. 
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8 Filed Juii. 23, 1927. ^luiiicipal Court; District of 

Columbia. I 

i 

111 the Municipal Court of the District of Columbia. 

i 

L. & T., Xo. 327,270. | 

1 

John Lkonaim) Thkunisskx et al., Plaiiitiffs, 

I 

I 

vs. I 

I 

IIuYLKiCs, Txc., a Cor])oration, Defendant. 

Bill of K.i'rcpI ioits. i 

i 

j 

Be it remembered that the above cause ciime on for 
trial before Chief »Judi»‘e (i(*ori;e ('*. Aukam and a Jury, and 
to sustain tlie issues on their part to be siistained the 
plaintiffs offered as a witness one J. P. Wilsonj Dodd, who 
thereupon testified as follows: i 

That he is the i*esident manai*‘(‘r of Footer's Dye Works, 

a corporation oi'^anized iindei* tlie laws of the State of 
Maryland with its principal place of business in Cumber¬ 
land, Maryland; that Foot(*r's Dye Works is ini ])ossession 
(»f the store at ])reinises 1784 Colum])ia Road, Northwest; 
that Footer's Dye Works is t)ccu})yin^ the pjremises by 
virtue of a h‘ase fi*om Iluylei’'s, Inc. The said lease was 
c»ffered in evidence and received with its execution and 
signatures admitted. Said lease is as follows: i 

j 

Aprprment. I 

This agreement made February 3, A. D., 1927, by and 
between Iluyler's, a corporation duly organized and ex¬ 
isting under and bv virtue of the Laws of the State of 
New York, hereinafter designated ])arty of the j first part, 
and Footer's Dye Works, Inc., a corporation dply organ¬ 
ized and existing under and by virtue of the L^jiws of the 
State of Maryland, hereinafter designated party of the 
second part —: I 

9 Whereas the party of the first part heretofore by 
a certain Agreement, made the first day of October, 

A. D. 1918, by and between a certain John Leonard Theunis- 
sen and a certain Elizabeth Theunissen, owners of the 
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liereiiiartcM* described real estate, and the party of the 
first ])art, leased, hired and took all that certain store and 
cellar, niessnaiife, tenements and ])remises, situate in the 
City of Washington, in tin* Distriet of Columbia, and known 
as 17S4 Columbia Itoad, Northwest, for a ])eriod of Nine 
(9) years, (•()mnK‘ncing- on the 1st day of October, 1918, and 
to be fully completed and ended on the 1st day of October, 
A. I)., 1927, and 

Whereas under and by said indenture of lease, it is pro¬ 
vided that the ])arty of the second ])art therein, the ])arty 
of the first }>art /h(‘r(‘in, is to have the ])rivilege of renew¬ 
ing the said lease at the ex{)iration stated therein for a fur¬ 
ther pm'iod of 4\‘n (10) years, all of which more fully ap- 
])ears in th(‘ said lease*, which is duly recorded among the 
Land H(*cords of the DistrieU of Columbia, in Liber 4r)2(), 
at folio 4. ot s(‘<i., to which reference is hereby made and 
which said h‘ase is made a part hereof, as if her(‘in more 

s] )ecifically set forth, and 

Whei'eas hei'etofon* and on or about February 2, 1927, 
the ])arty of the first part notified the said John Leonard 
Thminissen and Flizabeth 'rh(‘;/nissen that the ])arty of tin* 
first ])art (*lecte‘d to and did acce])t the said pi'ivilege of re*- 
newing the* said h*as(* at the* t‘X])i ration stated therein for a 
furth(‘r period of Ten (10) years; and 

Whereas the ])arty of tin* second part desires to sublet a 
portion of the aforesaid ])remis(‘s from the ])arty of the first 

t) art herein: 

Xow, th(*refore, this agreement witnesseth, that in con¬ 
sideration of the ])r(*mises and of the rents hereinafter re¬ 
served and of th(‘ cov(‘nants and conditions h(*r(finaft<‘r set 
forth, the |)arty of the first ])art has underlet, demised and 
leased and doesjiereby underlet, demise and lease unto the 
party of the s<*cond ])art, and the party of the second part 
does hereby hiiv and take of the ])arty of the first part, all 
that stoi’e messuage*, tenement and })remises situate in the 
City of Washington, in the District of Columbia, known as 
1784 Columbia Koad. Northwest, being a ])ortion of the 
premises d(*scrilH*d in the* aforesaid lease dated October 1, 
1918, (but expressly reserving, however, to the own use of 
the party ot the first ])art the cellar of the premises de¬ 
scribed in said lease,) for the term of Ten (10) years and 
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Six (6) months, commencing on the 1st day of March, A. D., 
1927, to be fully completed and ended on the 31 st day of 
August, A. D., 1937, at and for the term rentjof Twenty- 
four thousand, six hundred dollars ($24,600.00), payable 
at the office of the ])arty of the first part in Wash- 
10 inglon. District of Columbia, in equal monthly in¬ 
stalments of One hundred and seventy-five dollars 
($175.00) each, payable on the 1st day of each and every 
month in advance for the first two vears thereof, and in 
equal monthly instalments of Two Iiundrbd dollars 
($200.00) per month payable on the first day of each and 

everv month for the remainder of the term. 

. ! 

And the said party of the second part, for itself and its 
successors and assigns does hereby covenant to and with 
the said i)arty of the first part, and its successors and as¬ 
signs, that it, the said party of the second part, shall and 
will during said term pay unto the said party of the first 


part, the rent hereby reserved at the times and ih the man¬ 
ner hereinbefore mentioned, without any dedudtion what¬ 
soever and without any obligation on the part of the said 
party of the first part to make any demand for!the same; 
and further that the ])arty of the second part v^jill not use 
the said premises for any unlawful i)urpose, and that it will 
not use the same for any purpose whicdi might be deemed 
olqectionable, and that it will not assign or mortgage this 
lease or let or sublet the said ])7*emises or any part thereof 
without the written consent of the party of thei first part 
first had and obtained, and further that it, the said party 
of the second part, will pay the water rent, gas alul electric 
light or power charges, if any be incurred, as the 
respectively become due and pavable for use or 

^ * • JL 

tioii of water, gas or electricity in the said premises during 
the term aforesaid. And further, the party of the second 
part covenants that no gasoline will be kept or ajllowed on 
said premises during said term. And further, the party 
of the second part covenants that it will at the end of said 
term deliver up the said premises in the like good order in 
which they are now, ordinary wear and tear and Casualties 
by fire or storm only excepted, to the said party of the first 
part, or its successors or assigns, who shall and niav there- 


same mav 
consump- 


2—4618a 
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upon witlioul further notice ininu. I lately re-enter and pos¬ 
sess said premises. 

And tlie'said party of the second part further covenants 
and agrees that if during the continuance ot the tenancy 
hereby created the ])arty of tlie second ])art shall fail to 
pay any one or more of said monthly instalments ot rent 
reserved as aforesaid, when and as the same shall respec¬ 
tively become due and payable, although no demand may 
have been made for the same, or if the t)arty of the second 
part shall in any other manner or respect fail to kee]), or 
shall violate, any one oi* more of the covenants and agree¬ 
ments herein made by th(‘ said party of the second part, 
then it shall be lawful for tlu‘ ])ai'ly of the first part at its 
election and o])tion to re-ent(M- and ivcover ])ossession of 
said ])remises by mi‘ans of a st‘ven days' summons under 
the provisions of the Code of Laws for the District of 
Columl)ia, regulating ])roce(Mlings l)etw(*en landlords and 
tenants, oi‘ by such other legal ])rocess as may at 
11 that time be in o])eration in lik(‘ case, the party of 
the second ])art hen‘bv expressly waiving all right 
to a thirty days' or other notice to (piit should the said 
party of the tii’st part el(.‘ct to proc(‘ed to recover ])ossession 
as aforesaid. 

And it is further ])i-ovided, That if under the provisions 
of this lease and agrecmumt a seviui days' summons sliall 
be served and a compromise or setthmnmt shall be made 
either before or aftei* judgnuuit, whereby the said party of 
the second ])art , shall be allowed to retain said ])remises, 
such ])roceedings shall not constitute a waiver of any cove¬ 
nants herein contained or of the lease itself, or of the 
monthly tenancy if that be in force at such time or times, 
and it is further undei-stood and agreed that the covenants 
and agreements contained in the* within agreement to be 
performed by the res])ective parties are binding on tlie said 
parties and their succ(‘ssors and legal representatives, and 
that no waiver of any breach of any covenant herein shall 

be construed to be a waivei* of the covenant itself or of anv 

* 

subsequent breach thereof. 

The party of the second ])art shall have the right to re¬ 
quire the owner or owners of the said })remises to furnish 
heat, hot and cold water therefor, and to permit such signs 
as the party of. the second [)art deems necessarv for the 
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I 

proper advertisement of its ])iisiiiess, in accordaince with the 
aforesaid lease, dated ()c*to])er 1, 1918. | 

Tlie party of the first ])art hereby covenants for itself, 
and its successors and assigns, that it and they will not 
do anytliinin’, so lonn* as the ])arty of the second part shall 
keep and perform the covenants herein containpd, wdiereby 
the peaceful and (piiet possession by the party of the second 
part of the ])remises and a])])urtenances hereby demised, 
but the party of tlie second ])art does hereby, as a part of 
the consideration hereof, remise release and forever dis¬ 
charge the ])arty of the fii’st ])art, and its successors or as¬ 
signs, of and from any claims, demands or causes of action 
hereafter arising out of or connected with any ;act or acts, 
or any omission or omissions, on the ])art of the aforesaid 
John Leonard Theunissen and Klizabeth The|unissen, or 
either of them, or their or either of their heirs, executors, 
administrators, legal re])i’es(‘utatives, assigns agents, em¬ 
ployees, servants, or other persons in privity jwith them, 
or either of them, or their or either of their successors in 
estate or interest, on, in or about the said ])remises or the 
appurtenances thereof, or in connection therewith, whereby 
the peaceful and (juiet ])ossession by the party of the second 
part of the ])remises and ap])urtenances hereby demised 
mav be disturbed. i 

» I 

The party of tiie second part further covenaiiits that it 
wdll indemnify and hold harmless the ])arty of the first part 
of and from any claims, demands or causes of action for 
damages or injuries to persons or property, on, in 
12 or about the premises liei'eby demised, or; the neigh¬ 
borhood thereof, or the street or sidew’alk adjacent 
thereto, however, caused, unless the same be caitsed by the 
party of the first part's own acts. I 

The parties hereto do herel)y further agree that this in¬ 
strument contains the entire agreement beUveen them, and 
that no representations, warranties or covenants, either 
express or implied, have been made or assumed! by either 
])arty hereto except such as have been hereinbefore ex¬ 
pressly set forth. 

In witness whereof, the said party of the first part has 
caused these presents to ])e signed with its corporate name 
by Irvin Fuerst, its President, and attested by William E. 
Daly, its Secretary, and has caused its corporate seal to 
be hereunto affixed, and doth hereby appoint Irvin Fuerst, 
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as its true and lawful attorr.ey-in fact, to deliver and ac- 
knowledi::e these presents as its act and deed according to 
law, on the day and year first hereinbefore mentioned, and 
the party of the second part has caused these presents to be 
signed with its corporate name by Thomas B. Finan, its 
President, and attested by Harry Footer, its Secretary, and 
its corporate seal to be hereunto affixed, and doth hereby 
appoint Charles A. Porter its true and lawful attorney-in- 
fact to deliver and acknowledge these t)resents as its act and 
deed according to law, on the dav and vear first above men- 
tioned. 

HUYLER’S, 

Bv IKVIX FUEKST, 

(Seal's place.) President. 

Attest: 

^\^L E. DALY, 

Seerefan/. 

FOOTER'S DYE WORKS, IXC., 
ByTHOS. B. FIXAX, 

President. 

(Seal's place.) 

Attest: 

HARRY FOOTER, ' ' • 

Seerefar//. • ' . ' 

(^ouNTY OF Xew York, . • 

State of Xeic Yorky To icit: 

T, Myra R. Dreyfuss, a X'otary Public in and for the 
Countv of Xew York and State of Xew York, do herebv cer- 
tify tliat Irviii Fuerst, irlio, as attorney-in-fact for the cor¬ 
poration ]Rirty of the first part in the annexed lease, per¬ 
sonally appeared before me in said County and State, the 
said Irvin Fuerst, being ])ersonally well known to 
13 me, and acknowledged the same to be the act and 
deed of Huyler’s. 

Given un.der mv hand and seal this IGth dav of Februarv, 
A. D., 1927. 

MYRA R. DREYFUSS, 

Notar If Pnblie. 

X^otary Public, X"ew York County. 

Co. Clerk's X^o. 242. Register's X"o. 3142. ^ 

Commission Expires March 30th, 1928. 
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CorxTY OF Allegaxy, I 

State of Mariflaeft^ To irit: | 

I 

I, ALabol Boor, a Xolary Public in and for Itlie County 
of Allegany, State of .Maryland, do hereby certify that 
Charles A. Porter, as attorney-in-fact for the corpo¬ 
ration party of the second ])art in the annexetl lease, per¬ 
sonally ap])eared before me in said (\)unty and State, the 
said Charles A. Porter, being personally well kiiowii to me, 
and acknowledged the same to be the act atul deed of 
Footer's Dye Works, Inc. | 

I 

(liven under my hand and seal this 10" dav of Februarv, 
A. D. 1927. ‘ ‘ 

MABEL B(i)OR, 

Xotarif Puplic, Md. 

(Seal’s place.) 

i\Iy commission ex])ires i^Iay 2, 1927." 


The witness was ask(‘d what business was conducted bv 

I ♦ 

Footer's Dye AVorks at premises 1784 Coluipbia Road. 
(V)unsel for the defendant objected to the testimony and 
was all()W(‘d an exce])tion to the ruling of the (pourt; that 
it was a receiving branch for cleaning and dyiung; that 
their home oflice is in Cumb(‘rland, Marvland.: The wit- 
ness was then asked to identify a ])aj)er which was handed 
to him. rpon this being identified it was offered in e^’i- 
deiice and reccnved over tlie objection and exception of de¬ 
fendant. Pa])er so received was as follows: | 


Another Footei’ Service for Vour Convenience. 


Storage—Footer's. 


14 


America's (Jreatest (leaners and Dyer.'i, 


‘‘Aiwavs Safest and Best.'’ 

• » 

I 

i 

Your furs mav be sent to Footer’s when vou; lav them 
aside in the Sy)ring. They will be cleaned in ])ure solvents, 
and stored in a clean, cold, dry room, where they are safe 
from lire, theft, and moth, until you want them in the fall. 
They will be taken from storage, finished like new, and re- 


I 
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turned to vou within five da vs aftrr vou notifv ns that vou 

» • » 

desire them, fresh and clean. 

Your clotliiiiii- and lioiisehold fiirnisliiniis can also be sent 
for cleaninn' or dyeini^, and storai»e. These will be cleaned 
in Pure Solvents, stored under the best of Insured Moth 
Proof conditions ])ossible, and returned to you, newly 
finish(‘(l, u])on tlire(‘ days' notice. 

All «i:oo(Is are refinished after removal from storage. We 
re])air and r(‘lin(‘ fur coats, as well as relininir cloth coats. 
W(‘ do moth proofing-. Our diarizes are reasonable, as you 
will note by readiiiir the ])rice list on ])aires o & 4 of this 
folder. 

Furs, (ylothinir, Kui^s, Oarj)ets, Dra])eries, Blankids, Our- 

tains, etc. 

Why Take a Chance;^ Store with Footer's. 
America's Greatest Gleaners and Dvers. 


“Aiwavs Safest and Best." 


Storaj^e. 

To be Added to Gleanin<»- Gharixes. 

A charu'e of of the declared value on fur coats and 
fur-trimmed suits will be made. 


Minimum cliariic . ... . 

('arpets, 2^4 value, minimum charg-e. 

Blankets, double. 

Blankets, sin<>-le . 

Blankets, minimum charg'e . 

Glothinir. *2% of value, min. chu-.. 

Furniture covers, dra})eries, etc., o'A value. 
Minimum chari>’e, $ 1 . 00 . 


$:i 00 
2 00 
25 
15 



15 Re])airs and Kelinini;-. 

Reliniiii; Gloth Goats, Labor Only. 

Jacket length . 

•^4 leng:th . 

Full N length . 


$3 50 
4 50 
5.50 
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Reliniii«: Fur Coats, Labor Onlv.j 

I 

Jacket length . i . 5.00 

% length.i: • • • 6 00 

Full iength .i. 7 50 

I 

It requires four and one-half yards of matetial to reline 
•^4 length coats. We furnish lining materials in cottons 
and silks from $.50 to $2.50 per yard, and Skinner’s 
Brocades at $3.50 per yard. 

We limit our responsibility on suits and coats to $100 
unless a higher value is given ])v the customer, when the 
excess value will be charged for at the rate of 11%. No risk 
assumed when value is not given. 

1 

Prices. I 

Fur Coats 28" to 50" Cleaned $3.00 to $7.50. | 

Fur Coats 28" to 50" Dyed $10.00 to $20.00., 

Fur Neckpieces, Cleaned $1.25 to $3.00. ; 

Fur Neckpieces, Dyed $3.00 to $7.00. I 

Elen’s Fur (’oats •*! length cleaned $6.00. j 

Men’s Fur (’oats full length cleaned $7.50. j 

Men’s Fur Lined Coats Cleaned $6.00. 

Lined Fur Rugs, per lb., (’leaned .40. 

Unlined Fur Rugs, i)er lb., ("’leaned .50. 

Removing lining, ])adding, and cleaning sepairately, 50% 
additional. I 

Animal heads renovated, additional charge according to 
amount of work done and materials used. 

A charge of 2% in value, in excess of $10.00 per lb. will 
bo made. ■ 

A charge on these articles will be based on size, weight 
and value. i 

Footer’s Dye Works. ! 

1332 G St. N. W. Phone, Main 2343. 


1784 Columbia Road N. W., Washington,! D. C. 


16 Upon the cross-examination witness testified that 

the customers brought their clothes or'goods into 
the store and they are packed and shipped to Cumberland, 
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^Maryland, l)eiiii;- sent out of tlie l).i -k door in a trunk; that 
no i»:asoline is ke])t on the i^reinises and none has ever ])een 
kept there, and no woi'k is done on the ])i*einises. 

Whereu])on John Leonard Theunissen, one ot‘ the plain¬ 
tiffs, was called as a witn(‘ss and testified that he is eni>*ai*‘ed 
in business as pastry niakcu* and confectioner at ])reniises 
17h() (’oiiinihia Road: that he and his wife, Klizaheth 
'rheuniss(‘ii, aiH‘ Joint ownei's of the ])reniises known as 178-1- 
f’olunihia lioad. \Vhei'eU})on tlu‘ witn(*ss was handed a 
lease luUweiui the plaintiffs and the defendant and asked 
to identify the same, ('ounsel for the <lefendant adiuitt(Ml 
the diU‘ execution of tin* lea e: without objection the said 
h'ase was r(‘c(*iv(‘d in evidiuice and is as follows: 

ddiis ai;'re(‘nu*nt nunh* this lii*st day of ()ctol)er in the 
V(‘ar IhlS, l)v and between John Leonard Theunissen and 
l'JizalH‘th Theunissen of tin* District of Coluinhia, parties 
of the lii'st part, and llr.yh*]*\s, a cor])oration, })arty of the 
second part, 

AViinesseth, that the said ])arties of the lii'st part have let 
and leased, and <lo lH*r(‘hy let and lease* unto the said party 
of the see'ond part, its successors and assi.n-ns. all that cer¬ 
tain store* and e*e*llar nu'ssuai’e, tenement anel premises 
situate* in the* Litv e)t‘ Washina’ton, in the District of (’o- 
lumhia, anel kneewn as 17S4 ('e)luml)ia Re)ael, fe)r the term 
e)r .Vine yt*ars, ce)mnu*ncin,u‘ nii the* lirst elay e)f October, IhlS, 
to he fully <*omph*tt*d anel e.‘neh*d on the lirst day of ()cte)l)er, 
A. D., lh*J7. at and fe)r the* le*i-ni rent e>f Seven thousand, 
live hunelred, sixty de)llars ($7,7)()0) ])ayahle at 1790 (’olum- 
hia Roaei, \\’asiiini»te)n, D. (\, in eepial monthly instalments 
of Seventy dollars (?r7t)) ])ayahle on the lirst day of eae*h 
and eve‘ry me)nth in advance, the lirst ])ayment of Seventy 
dollars (>r70) te) l>e made on or before the lirst day of Octo- 
])er, 1918. 

And the said ])arty e)f the s(*cond part, for its successors 
j'.nel assiuns de)es lu‘i-eby ce)venant to and with the said 
parties of the lii*st ])art that they, the said ])arty of the 
second ])art, shall and will duriiii*’ said term ])ay unto the 
said ])arties of the lirst ])art the rent hereby reserved in. 
the manner hereinb(*fon‘ mentioned, without any deduction 
whatsoever and without any oblii>-ation on the part of the 
said parties of the lirst part to make any demand for the 



1 

I 

I 
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same, and fiirtlier tliat tlioy will not Use the said 
17 })ren]ises for an unlawful purpose but I will occupy 

the same as a confeetionerv store and will not assign 
this lease without the writtim consent of the parties of 
the first part had and obtained, nor sublet the same for 
any pui-pose whi(*li mii»ht be deemed objectionable and 
further that they, the said i)arty of the second part will 
5.>av the water rent, i»-as and electric Iii>*ht bills, if anv, as 
the same may resjjectively l)ecome due and chargeable for 
use in tile said ])remises dui'ing tlie term afort^said. And 
further, that no gasoline will be kept or alloxV’ed on said 
premises, and will at tlie end of said term deliver up the 
said premises, in the like good order in which thby are now, 
ordinarv wear and tear and casualties bv (ire or! storm onlv 
excepted, to the said jiarty ot‘ the first part, wlip shall and 
may thereupon without further notice immediately re¬ 
enter and posses said ])remises. In the eveiit that the 
lenant shall not immediately sun*ender said prenjiises on the 
day of the end of said t(‘rm, it is hereby agrecfd that the 
said tenant shall not therebv claim to be a tenant bv suf- 
ference, but by the term- hereof the said tenant shall by 
virtue of this agreement become a tenant by the month, at 
the rental ])er month of the monthly installments of rent 
to lie paid as aforesaid on the tenancy under ithis lease, 
commencing said monthlv tenancv with the first dav next 
after the (Uid of said t(‘rm; which said monthlv tenancv 
shall be subject to all conditions and covenants of this lease 
except as to time as though the same had originally been a 
monthly tenancy, and shall give to the said parties of the 
first pai't at least thirty days’ notice of any intention to 
remove from said premises. i 

And the said ])arty of the second part furtherIcovenants 
and agrees that if during the continuance of this tenancy, 
or if after the commencement of said monthlv tenancv, if 
anv arise as aforesaid, thev shall fail to pav ahv one of 
the said monthlv installments of rent reserved ias afore- 
said, when and as the same shall respectively become due 
and ])ayable, although no demand may have l)een|made for 
the same, or if they shall in any other manner pr respect 
fail to kee]), or shall violate any one of the covenants and 
agreements hereinbefore made by the said party of the 

3—4618a ; 
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secolul tlicMi it shall he lawral for the ])arties of the 

first ])art at ifs eleetioii and option to re-enter and recover 
possession of said ])reniises hy means of a seven days’ 
siiininons nndm* the provision of the (’ode of Law for the 
l)istri(*t of (’olnnihia, reii’nlatini*; pi'oceediiii^s between land¬ 
lords and tenants, or hy such other h*^-al process as may at 
that time h(‘ in opm’ation in like* ease*, the ])arty of the 
second part hei'e*hy expressly waiving- all rii^-ht to a thirty 
days' or e)thei- notice* te) epiit should the saiel parties of the 
lirst part elect to ])re)ceeel to i'ee*e)ve*r possession as afore¬ 
said. 

Anel it is fnrthe*r ])re)vieled, that if nneler the ])rovisions 
of this le*ase and a.Li'!’e*(‘nu‘nt a se*ve‘n days’ snnnne)ns shall 
i»e se*rve*d anel a eoiiipi’oniise* or se*ttle*nie*nt shall he inaele* 
t*ithe*r he'fore or afte‘r indiinie'iit, whe*re*hv the* said ])artv of 
the* se*eond ))arl shall he* allowed te) re'tain saiel ])re‘inises, 
such ])i*()eeedini 4 ‘s shall not constitute* a waiver e)f any e*e)V- 
enant he*i-e*in containe*el oi* e)f the lease itse*lf, e)r of 
IS the* nie)nthly te*nancy if that he in fe)re*e at such time 
or time‘S. and it is further unelerste)e)d and ai*‘reeel 
that the covenants ami a.iire*eme*nts containe*el in the within 
a.U]’e*e*me*nt to he* ])i*iforme‘d hy the* re*s])e‘e*tive partie*s are 
hinelini;'on the* said pailie‘s ami lh(‘ir le‘i;‘al re‘pi'e‘S(*ntative*s, 

and that no waive*!- eef anv hi-e*ach e)!' anv e‘e)Ve*nant here‘in 

• • 

shall h(* e*e>nst i-iie-el te) he* a Waive*!" e)f the* e*e)Ve*i!ant itse*lf e)r 
('.f any snhse*«|i!e*nl hi-e*ae*h the*i-e*e)f. 

It is fnrthe*!- !!nele*i-sle)e)el anel a.nre*e*el anel maele* a part e)f 
this conti*ae-t that the* p;i!-ly e)f the* se*e*e)nel ]5art is te) have 
the* ])rivile*iL*e* e)f rene*win^- this le‘ase* at the* e*xpiratie)n stateel 
herein fe>r a fni-the*i' i)e*rie)el e)f te*!i vears at the* rate* of Xinetv 
I)e)llars ($hO.()(l) pe*!- moi!th. The* owne*r of the* ])remises is 
to furnish he*at, he)t anel e*e)lel wate*i-anel te) pe*i‘mit siie-h sii*'ns 
as the party e)f the* se‘e‘e)!iel pai't ele*e*n!s ne*e'e*ssary fe)r the 
proper advertiseme‘nt of its hnsiness. 

In testime)!!^ whe*re*e)f the* saiel ])artie*s of the lirst part 
have hereunto se‘t the*ii- hamls anel se*als on the day anel 
date lirst he*i-t*inherore* me*ntione*el anel the ])arty of the 
sece)nd ])art has e*anse‘el these prese‘nts to he sit*iu*el hy Frank 
De l\. Iluvle*!*, its Presiele*nt, anel atte*sted hv (h I). Iluvler, 
its Secretary,'anel its (’e)rpe)rate Seal hereimte) anixt‘el and 
doth hereby ai)point Frank De K. llnyler its true anel lawful 
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attorney in fact to deliver and acknowledge tlie^e presents 
as its act and deed accordini*; to law. I 

I 

JOIIX LEONARD TIIEUNISSEN.I [seal.] 
ELIZABETH TIIEUNISSEN. i [seal.] 
TIUVLER’S, 

Bv FRANK DE K. HUVLER, I 

Its Prcsidotf, ! 

Attest: 

C. I). TirVLER, ; 

Ifs Secretary. j 

i 

j 

District of Oolcmbia, 7’c irit : I 

L Helen P>. Ti'ieliler, a Notary Bulilic in and t'pr the Dis¬ 
trict ot* Ooliinihia, do lierc'hv certifv that Johii Leonard 

• • 

Thennissen and Elizabeth Theiinisseii, jiarties t(!) a certain 
Lease heai’ini*' dat(* on the lirst dav of October, A. D. 1018, 
and hereto ann(‘xed, personally appeared before inie in said 
District the said John Leonai'd Thennissen aiidi Elizabeth 
Thennissen b(*ini»’ piM'sonally well known to me as the per¬ 
sons who executed the said Lease, and acknowledi»ed the 
same to be their act and deed. 

(liven under mv hand and seal this 1-4-th davj of Aiiril, 

A. 1). 10*21. I 

HELEN B. TRIEBLER, 

Xotary I*uhlie^ D. C. 
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State and Oocxtv of New VoFiK, .s.s-; 


On this loth day of Ajiril, 1!)21, befoi^* me,| Myra R. 
Drevfnss, a Notarv Bn!>lic in and for the Oonnfv of New 
York in the State of N(‘W Voi'k, pei’sonally ajipeared Frank 
De K. Hnyler to me ])C‘rsoiially well known, wlioi beini*' by 
me lirst duly swoim, aci'ordiiii;’ to law, did de]>ose and 
sav that he i-esides at Stonv Point, N(‘W York: that h(‘ is 
the ))i-esident of Hnyler’s a N(‘W York corporation, and the 
cor])oration which executed the forc^noini;- instrnn|ient; that 
the seal aflixed to the fore.n’oiiii;- instrnnKmt is the eoi‘porate 
seal of the said ('orporation; that the said seal \Yas so af¬ 
lixed bv order of the 15oard of Directors of tin* sai(l coriiora- 
tion, and that he sie:ned his nanu* thereto by like order. 

MYRA R. DREYFUSS. 
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AVliereupon, the witness further testified that Footer’s 
Dye AVorks is in })ossession of 1784 Foliinihia Road; that 
the purpose for whieh the premises were ])einir used as 
advertised on the window of the premises was dyeiiiir and 
cleaniiii^ j)urposes; that 1784 C\)lum))ia Road is a ])art of 
an apartment house aiul stores owned hy plaintiff-; that 
1782 Columhia Road is oeeiipied hy a delieatesseii; that 
1786 is tlie entrance to the a])artments above the stores; that 
1788 is occupied by a furrier who conducts a fur establish¬ 
ment; that the apartments abov(» tlie stores are two stories 
in heiirht, and are all owned by the plaintiffs: that the ])lain- 
titfs conduct their business in 17!K) (’()Iunil)ia Road and live 
in the up])er stories thereof; that the witm‘ss was not noti- 
lied bv either Footer's or llnvh‘r's of their intention to 
lease and occu])y 1784 (’olumbia Road for any ])urpose; 
that the first he knew of th(‘ matter was wlien his tenant, 
Shaffer, came iu to him witli a circular letter annonnciiii^ 
the Footer's Dye Works was i^oini;' to occupy the 
])remises; that thereupon he called u]) his attorney, Ah*. 
Darr, to notify those conemmed that if the })remises were 
occu])ied he would objirt; wlK‘reu])on the witness was asked 
why he deemed the oecu])ancy of the* premises by Footer's 
objectionable. I ])on objection by the defendant it was 
20 overruled by th(‘Foiirt and eX(*i‘])tion noted. Where- 
uj)on the wit ness answered that he objected because 
Footer’s I)ve Works was in (•omp(‘tition with his tenant 
Shaffer who oc(*upied the premises imm(*diately next door; 
that Shaffer cleans, stores, r(‘pairs and manufactures furs; 
that Footer’s advm’tised as eai*rvini;‘ on the same business 
in addition to their reiiiilar dy(*in^' and cleanini^ business; 
that there was a writtiMi a.u'reiMnent contaiiu'd in a lease 
between the ])laintiffs and Shaffer ])rovidin^‘ that the plain¬ 
tiffs would not lease any other stoi'e in the ])remises to a 
competitive business; that the written lease airreement had 
ex]nred, but the a,;i:reement had been verbally continued. 
Upon objection to the (luestion as to the written aii’reement 
counsel for the i)laintiffs withdrew th(‘ (|nestion and there¬ 
upon asked if there was a verbal ai^reement between the 
})arties concernini*’ the non-occupancy of the adjoining’ ])rop- 
erty in a com])etitive business. F])on objection by the 
defendant the Court interroi»ated the witness and developed 
the following: that Shaffer’s written lease expired and he 
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liad been for sometime oeeiipying the premises as a moiitlily 
tenant; whereupon the Court overruled the objection and 
allowed an exce])tion to the defendant; whereib)on the wit¬ 
ness was asked if he ever had any tenant in any of the 
property en^a^ed in a dyein<»; and cleaning business and 
whether or not as a result of the occupancy of a })art of the 
premises as a dyeing and cleaning business lany trouble 
resulted. Defendant objected and the Court sustained it. 

Thereupon Plaintiffs’ counsel made an offen of proof to 
the Court as follows: ! 

I 

I 

I 

“1 ex})ect to show that one of these stores! was rented 
some years ago to a tenant and used as a dyeinig and clean¬ 
ing establisliment, and that as a result of the qccu])ancy of 
that tenant, in that business, on two occasions ihe })roperty 
cauglit fire, and that is one of the reasons why he objects 
to the pro])erty being occupied l)y a jdyeiiig and 
21 cleaning establishment.'’ | 

The (’ourt sustained the objection and allowed plaintiffs 
an exception. 

i 

I 

AVhereupon the witness was asked whether IMr. Shaffer 
made any objection eoiicerning the occupahcy of the 
])remises by Footer's Dye Works; objection! was made 
i)y the defendant and overruled by the Court jwith an ex- 
cei)tion, and the witness answered tliat Shaffef did object 
immediately; that the ])laintiffs hav’e not accepted any rent 
from lluyler’s since knowledge came to them■ of the fact 
that Footer's were* going into ])ossession or Iiad gone into 
possession; that Footer's went into ])Ossession on the 1st 
day of Mai’cli, lh27: wher(‘U])on tli(‘ ('ourt asked the wit¬ 
ness if StialTer had ])ai(l his rent since he madie his ol)jec- 
tion to tile occupancy liy Foote?*’s. I'he witness answered 
that he liad ])aid his rent. The witness furtljier testified 
that upon Shaffer’s objection he advised Shaffer he would 
immediat(*ly file suit against ITuyler’s for i possession. 
After the (luestion liad lieen answered counselifor the de¬ 
fendant ol)j(*cted, but did not move to strikO out. The 
(\)urt overruled the objection and an exception! was noted. 
Whereupon the witness identified and without oi^jection the 
following paper was offered in evidence and rk*eived, the 
signatures being admitted. I 


I 
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February 2 ik1, 1927. 

To John Li‘onar(l Tliounisstni and Kliza))etli Tlieunissen, 

Wasliinjiton, 1). F. 

])kak Sn: and Madam: 

I\(‘feri'inir to the a.iireoiinMit of h*aso ])et\veen you and us 
dated October 1, 1918, d(‘iuisin,u- to us llio ])reniises at 1784 
(\)lunil)ia lioad, \VasIiini;ton, I). (\ more fully desei'ib(‘d in 
said lease, w(‘ her(‘bv notifv vou that we have elected to and 
do hereby accept the privilee(‘ of reiU‘winir the said lease, 
as thei'ein prox'ided, at the expii'ation stat<.Ml th(‘r(*in, to-wit, 
()ctob(*r 1, 1927, foi' a furtluu* pcu'iod of t(‘n years from said 
()ctob(‘i‘ 1. 1!>27 at the ]’at(‘ of Xiiu'ty Dollars ($iK).()0) per 
month, and we do luu'i'by i-onew tin* said h‘ase accord- 
22 in.uly i'oi’ tlie said further p(‘i’iod of t(*n years at tin* 
said ral(‘of Xin(‘1y Dollai's ($90.DO) ])(*r month, which 
we hei'(‘l>y undertake and coxauiaiit and ai;i’ee to pay dur- 
inu' th(‘ said furthei- ])(‘riod, and we do hei-(‘l)y also uikUu’- 
take, covoiuuit and aL:r(‘(‘ t() ke(‘p and ])erform all of tin* 
ti*rms, j)rovisions, coNauiauts and (‘oiiditions respcn-tiV(‘ly 
contained in tin* said lease ujxui our ])art to be k(‘pt and 
])erformed during: tlu‘ said further pei’iod. 

Yours very truly, 

iirvLFirs. 

(Si-ned) IFVIX FUKHST, 

P rcshicitt. 

(S(‘al's plac(‘.) 

Attest : 

W.M. F. DALY, 

S(-(‘r('t arji. 

Tlu‘ witness t(*stifi(‘d that th(‘ papei* was i*eceived 1)V him 
on F(‘l)i*uarv 2. L.)27. I pon (*ross-(‘xamination tin* witness 
testili(‘d that his only inloi'inalion concerniiii^ the* usc‘ to 
which the pi-cmises W(U*e Ixuni*' put by F()ot(‘i''s Dv(* Works 
was obtained t roin the adx’ei’t isi'inciit on and in tin* win¬ 
dows of the store*th;it In* did not know of his own knowl- 
(*di*-e that .u-asolim*, was k(*pt in tin* pr(*mises: that he siis- 
])ect(‘d that they did use ti'asoline b(.*cause their plant is in 
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Cumberlaiul and they are not i?oin<»* to send (pvery necktie 
up to Cumberland because it would cost money to do so; 
that be objected to the occupancy by Footer's jbecause they 
are in competition with anotlier tenant wlioj pays a fair 
rent and wlio is an individual doini»' business and is o])posed 
in com])etition by a cor]n)ration: tliat lie does iiot know the 
nature of the business carri(‘d on exce])t from the advertise¬ 
ments carried by them in lh(‘ir windows solicitiinj*' business. , 

I 

I 

Whereu])on Elizabeth Theunissen, one of tlie plaintitfs, 
was called as a witness on behalf of the ])la|intiffs. The 
Court iiKpiired if lier testimony would be cumulative to that 
of her co-])laintiff. F])on bcini;- informed that it would be 
the (Vmrt said that it would not Ix' lUM-essarv to 
‘JM ])rodnc(‘ h(‘r. ('onnsi'l for tin* jilaintiffs then stated 
to the Court that tlu* witm^ss was oj’f(*ir(‘d as a co- 
owmu* of th(‘ ])rop(‘rty to (‘oi-roborate her co-j)laintiff, but 
that tlnu'e was no objix'tion to witlnli'awinii- thie witness on 
the Court's statement that Iku’ t(‘stimony bcuni;' ('umulative 
U was not necessai-v for hei- to t(‘stifv. 


Wher(‘U])on Philip I. Shaffer was ])rodu('ed as a witness 
on behalf of the ])laintiffs and testifi(‘d as follo\vs: That his 
business is that of a I'uriacu*; that h(‘ carri(‘s ion his busi¬ 
ness at 1 1 SS (V)lumbia I?oa<l, and has b(‘(‘u tlnux* since the 
fii'st day ot Januai'y, lb2‘): that li(‘ rents the ])]*emis(*s from 
the ])laintills; that h(‘ has no written lease* on t-lu* jiremises 
now, but is a monthlv tenant and has Ix'en for about a vear 
and a half; that he* i'(*ce‘i\'(‘d a l(*tt(*r a shoi*t while* before 
P''ooter's Dye Works movexl into the pi'emises 17B4 (V)lumbiav 
Koael ad veil i sin.;;' that tli(‘y w(*re .u-oin;*- to movej* in; that he 
communicat(‘d this fact to one* of tlu* ])laintiffs; that his busi¬ 
ness ('onsists of makin.^-, r(‘])aii'in.n-, storin.i;-, e'leanin:;*’ and 
7’elinin.i*' fni's; that he also (*n.n’a.i>'(*s in the buspiess of the 
I'enovation ot animal lu'ads; that this busine*ss h^is beum con- 
elucteel by him evei* since he has oe‘cu])i(*el the ])ifemiess. At 
this point the witness was aske‘d wh(*th(*r he* hael any verbal 
ao-]-eement with the phiintiffs conceiaiin.i;’ his occu])ancy of 
the ])re‘mise*s sine-e he* be*came; a monthly tenanti. Upon his 
answerin.i*- in the aftii-mative‘ connse*! for the ele^fenelant ob- 
jecteel anel then state‘el that his e)bjee‘tion was to the entire 
testimony of the withess. After ar.^-ument the (i'ourt stated 
that none of the testimony was material and the objection 
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was sustaiiiod. An exce])tion was iiotoci by counsel for the 
plaintiffs. Xo motion to strike out tlie testimony was made 
and the Court did not order it stricken. Whereupon the 
witness was asked whether Footer's Dye Works had 
24 advertised itself to his knowled^’e as conducting* in 
17S4 ('olumbia Koad a cold storage, fur cleaning and 
r(‘pai]*ing establishment. Fixai his answering in the af- 
lirmative counsel for the defiMidant objected. The Court 
did not ride on the objection, but counsel for the defendant 
noted an exce|)tion. Whereupon the witness was asked for 
what j)ur])ose the defendant Huyler's used the ])remises 
before they moved out. I’pon the witness answering 
“candy. Soda," counsel for the defendant interru])ted with 
an objection. 4'he ('onrt sustaimxl tin* o])jection and coun- 
s(‘l foi* the ])laintiffs noted an (*xc(‘])tion and tlu*n offered to 
])rove that llnyler's occu])ied tin* ])r(‘ndsi‘s and used it for 
candy and ice cream. C])on cross-i‘Xamination the witness 
testified that he did not use anv gasoline in his establish- 
meiit. 


Wh(‘r(‘npon the witness was (‘xcnsed and the ])laintiffs 
ri'sted tln*ir case. A motion for a directed verdict was made 
bv the d(‘fendaiit, argued and bv the ('onrt granted with . 
exception allowed to tin* ])laintiffs. 

That tin* for(*going is in substance* the testimony of all 
of tin* witnesses ])i*odnce‘d on Ix'hall* of tin* ])laintiffs and 
given at tin* trial. The (*xc(*])lions above mentioned were 
s(‘V(*i*ally taken ])rior to tin* r(‘nd(*ring of the judgment and 
were not(‘d by the ])residing Judge at the trial in his minutes 
at the same time they were taken as aforesaid; that there¬ 
after motion for a new trial was duly made, argued and 
overruled and judgment rendered for the defendant on the 
nth day of May, 1927: that at the re(inest of counsel for 
the ])laintiffs this bill of exce])tions is by the (^ourt signed 
and sealed in du])licate this 22 day of June, 1927, and hereby 
made a part of the record of this case. 

(IFOKCF C. ACKAM, 

PrrsifJiufj Judge. 


O. I\. 

(I. W. (). 
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25 [Endorsed:] L. & T. No. 327,270. John Leonard 
Theunissen et al., plaintiffs, 1790 Columbia Road, vs. 

Huyler’s, Inc., a corporation, defendant. Bill of exceptions. 
Darr & Darr, Lawyers, Vermont Building, Vermont Avenue 
and L Street, Washin^on, D. C. Filed Jun. 2S, 1927. Mu¬ 
nicipal Court, District of Columbia. 

26 Municipal Court of the District of Columbia. 

United States of Amekica, 

District of Columbia, ss: \ 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 25, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. L. & T. 327,270, wherein John Leon¬ 
ard Theunissen and Elizabeth Theunissen, are plaintiffs, 
and Huyler’s, a corporation, is defendant, as the same that 
remains upon the files and of record in said Cburt. 

i 

In testimony whereof, I hereunto subscribe ifiy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 11th day of July, 1927. | 

(Seal of Municipal Court, District of Columbia.) 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover; District of Columbia Supreme Court. 
No. 4618. John Leonard Theunissen et al., plffs. in error, 
vs. Huyler^s, Inc., a corp. Court of Appeals, District of 
Columbia. Filed Jul. 11, 1927. Henry W. Hodges, clerk. 
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j 

IN THE 

j 

i 

Court o( ^peal!$,Bt£itrtct of Coltimtita 


No. 4618. 


JoHx Leonard Theunissen and Elizabeth 
Theunissen, Plamtiffs in Error, j 

i 

j 

vs. I 

i 

Huyler^s, Inc., A Corporation, Defendant in Error. 


BRIEF ON BEHALF OF PLAINTIFFS IN ERROR. 

i 

I 

j 

i 

I 

i 

I. FACTS OF THE CASE. 

The record will show that on the first of October, 
1918, plaintiffs in error, hereinafter called plaintiffs, 
leased to the defendant in error, hereinafter called de¬ 
fendant, premises No. 1784 Columbia Road, for a 
period of nine years at a rental of $70.00 per month, 
with an option to the lessee to renew’ for a further 
period of ten years at a rental of $90.00 per month; 
that the defendant occupied the premises from the be¬ 
ginning of the term until the first day of March,! 1927, 
w’hen it moved out, and on the same day the premises 
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became occupied by Footer’s Dye Works, tenant of the 
defendant, for a part of the premises and for a part 
of the unexpired term of the lease; that the original 
lease between the parties herein provided, among other 
things, as follows: (R. 16) 

“And further that thev will not use the said 

•> 

premises for any unlawful purpose, but will oc¬ 
cupy the same as a confectionery store, and will 
not assign this lease without the vT*itten consent 
of the parties of the first part had and obtained, 
nor sub-let the same for any purpose which might 
he deemed ohjectionabled^ (Italics ours.) (R. 17) 

that the premises in question are a part of a building 
consisting of three stores on the ground floor facing 
Columbia Road, and two upper stories wherein are 
contained apartment dwellings. The whole premises 
has a basement; that immediately adjoining the prem¬ 
ises plaintiffs conduct a business themselves and live 
in the two upper stories thereof; that the first store of 
the whole premises is occupied as a delicatessen shop; 
the second store being the one occupied by Footer’s 
Dye Works, and the third being occupied by a furrier 
engaged in the business of cleaning, repairing, remod¬ 
eling and the sale and storage of furs and fur gar¬ 
ments only. (R. *20) 

The said lease between the defendant and Footer’s 
Dye Works was arranged and entered into, and Foot¬ 
er’s Dye Works actually took possession of the prem¬ 
ises on !March 1, 1927, without any previous notice to 
the plaintiffs, nor were the plaintiffs requested by the 
defendant to consent to the sub-lease or occupancy by 
the premises by Footer’s Dye Works; that Footer’s 
Dye Works is now occupying the premises, advertis¬ 
ing itself as cari^’ing on therein a dyeing and cleaning 
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establishment, in addition the storing, cleahing, re¬ 
modeling, altering and repairing of furs and fur gar¬ 
ments; that the premises immediately adjoiiung the 
store occupied by Footer’s Dye Works was leased by 
the plaintitfs in 1923 to one Philip I. Shaffer Atho car¬ 
ries on therein exclusively the business of cleaning, 
repairing, remodeling and the sale and stotage of 
furs and fur garments. The record will further show 
that Footer’s Dye Works at the time of the trial of 
this case was using the premises as a receiving:station 
for dyeing and cleaning work and for fur storage, 
cleaning and repairing work, and did not keep gasoline 
in the premises. I 

The landlord and tenant suit filed in the Court be¬ 
low was based on a breach of the lease between the 

• 

plaintiffs and the defendant, and particularly ,on the 
breach of that part of the lease above set forth re¬ 
stricting the right of the tenant to sub-let. The plain¬ 
tiffs objected to the occupancy by Footer’s Dye 
Works of the premises for two reasons: I 

1. That Footer’s Dye Works are engaged in 
competition with the tenant immediately next 
door, and in addition Footer’s Dye Works carries 
on a line of business which the next door tenant 
does not do. 

2. Because, therefore, the occupancy by a tenant 

of one of the stores, carrying on a dyeing and 
cleaning business, had occasioned two fires in the 
premises. i 

I 

i 

The Court below permitted the testimony of the 
competition to go before the jury, but excluded the 
testimony of the previous fires. (R. 21) i 


i 


I 
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II. POINTS OF THE CASE. 

At the trial below it was contended on behalf of the 
plaintiffs that the Court should have permitted the 
jury to consider first the plaintiffs’ objection to the 
occupancy by Footer’s Dye Works because of its com¬ 
petition with another tenant, and second that the Court 
should have admitted the evidence of the two previous 
fires in one of the x)remises as a further part of the 
objections by the plaintiffs; and that the jury should 
have passed upon the questions of fact thus raised. 
As counsel for the plaintiffs view it, the issues in this 
case are few and simple and are as follows: 

1. The proper construction and interpretation of 
the lease between the plaintiffs and the defendant. 

2. The exclusion of the evidence offered bv the 
])laintiffs in relation to their objections to the oc¬ 
cupancy. 

3. The failure of the Court to submit to the jury 
questions of fact raised by the plaintiffs’ evidence. 

If the Court below was correct in its interpretation 
of the lease there would still be questions for the con¬ 
sideration of the jury so that all of the various rulin<rs 
of the Court below, as above outlined, were, it is re¬ 
spectfully submitted, erroneous. 

ARGUMENT. 

It is thought necessary to consider in the first in¬ 
stance the proper construction of the lease. The Court 
below, by its ruling, in fact held that the particular 
portion of the lease considered in this case, namely, 
‘‘Xor sub-let the same for any purpose which might 
be deemed objectionable,” was not a prohibition 
against sub-letting, but merely a restriction against 
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sub-letting which did not have the force of a prohibi¬ 
tion, and, therefore, did not come within the ruling of 
this Court in the case of Bailey v. Walker in p3 D. C. 
App. 307, wherein Mr. Justice Barber in considering a 
covenant in a lease which provided that the premises 
should not be sub-let or assigned by the tenant with¬ 
out the written consent of the landlord, said:; 

I 

There can be no question, and the authorities 
are ample on this subject, that a covenant iagainst 
subletting is for the benefit of the landlord, be¬ 
cause it is regarded as for his interest to deter¬ 
mine who shall be a tenant of his property.” 

j 

If a restriction against subletting does not have the 
force of a prohibition against sub-letting in so far as a 
restriction is for the benefit of the landlord and mot the 
tenant, then all restrictions in all written covenants 
are of no use, merely because they do not amount to 
positive prohibition. Parties, on that view of the law, 
would have to so frame the language of their covenants 
as to prohibit and would not be allowed to giim per¬ 
mission for the doing of a thing upon the fulfillment of 
certain conditions. It has long been settled law that in 
the case of a lease or other wmitten instrumpnt of 
grant, the document is to be construed most strongly 
in favor of the grantee or lessee, but we do not under¬ 
stand that rule to mean that an unnatural, fictitious or 
unreasonable interpretation will be given by the Courts 
to such instruments merely in order to favor or give to 
the lessee an advantage. Parties are bound by their 
instruments and it is only in cases where two interpre¬ 
tations may be given to the instrument, fairly arid rea¬ 
sonably, that the Courts will resolve the doubt in; favor 
of the lessee. In this case there does not seem, to be 

i 

I 

i 

i 

I 


I 


I 
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even a shadow of a doubt but that the proper interpre¬ 
tation of the lease would make it read, “Nor sub-let the 
same for any purpose which might be deemed objec¬ 
tionable to the lessors/’ We have added onlv the 
words “to the lessors.” If this provision was not 
meant for the benefit of the lessors what could it pos¬ 
sibly mean, and for whose benefit was it intended, and 
who would have the right to sav whether or not the 
purpose for which the premises were being used was 
objectionable? By the direction of the verdict in the 
Court below in favor of the defendant it was very 
definitely decided that the Court alone had the right 
to say whether the purposes for which the premises 
were being occupied were objectionable purposes, for 
otherwise the questions would have been submitted to 
the jury. 

There isia recent case decided in Marcuse v. Shapiro, 
1 L. R. A. Apx). 135, wherein the language of the lease 
under consideration was to the effect that in the event 
of a sublease, the sub-lessee must be suitable to the les¬ 
sor. In deciding that the covenant was for the bene¬ 
fit of the lessor and that it was binding on the lessee 
the Court cited the case of Bailey v. Walker, supraj and 
said: 


“When defendant accepted the lease here sued 
upon and subscribed particularly to the clause re¬ 
lating to the condition of a sub-lease, viz: that the 
party sub-leasing the property must be suitable to 
the lessor, he yielded to the lessor the right of 
being the sole judge of whether the sub-tenant was 
suitable. Such a contract, however ill-advised and 
however pregnant with obstacles regarding a sub¬ 
lease was made with the eves of the defendant wide 
open and he cannot be heard to complain against a 
legal stipulation which might result disastrously 
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to him. This opinion that the refusal I of the 
lessor’s consent was unreasonable does not give 
him a legal right to so plead in avoidance of the 
main obligation to pay the rent. ’ ’ I 

This case goes so far as to hold that even though the 
objection of the landlord is unreasonable or fictitious 
that the tenant is bound therebv. We do not iask the 
Court to go so far in deciding this case, believing that 
the better rule is that the landlords’ objection :in such 
a case must be submitted to the Jury for the purpose 
of determining, under proper instruction from the 
Court, whether the objection is real and substantial or 
feigned and fictitious. Certainly sucli questions must 
be for the Jury and not for the Court as they; cannot 
be considered questions of law by any process I of rea¬ 
soning. We, therefore, conclude that a propei: inter¬ 
pretation of the lease in view of the authorities! is that 
the clause in question was for the benefit of tlie land¬ 
lords, to be taken advantage of by them as Mr. Justice 
Barber said in the case of Bailey v. Walker,! 
‘‘Because it is regarded as for his interest to determine 
who shall be a tenant in his property. ’ ’ i 

The plaintiffs objected to the occupancy of the prem¬ 
ises by Footer’s Dye Works because it was engaged 
in a competitive business with another of thei plain¬ 
tiffs’ tenants immediately next door. The testimony 
regarding this was received by the Court, but was not 
submitted to the Jury to determine whether the; objec¬ 
tion so stated was real or feigned. The testimony in 
relation to previous fires occurring in one of thej stores 
during the occupancy therein of a former tenant en¬ 
gaged in the dyeing and cleaning business was )by the 
Court rejected. We fail to find wherein lies the differ¬ 
ence between the two classes of testimony. Both!relate 
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to the plaintiffs’ objections and actually constitute the 
plaintiffs’ objections. If the plaintiffs had a right to 
object at all, or if the lease conferred upon the plain¬ 
tiffs any right to have any say in relation to the pur¬ 
pose for which the premises were occupied, then cer¬ 
tainly any objection or any reason for objecting was ad¬ 
missible testimonv. 

It must be conceded that counsel for the plaintiffs 
has been unable to find a case wherein the exact lan¬ 
guage used in the lease here in question has received 
the interpretation of any Court. Therefore, the ques¬ 
tions involved must be decided on principal and from 
analogy. The case of Campbell Printing Press v. 
Thorj)e, decided by the United States Circuit Court 
for the Eastern District of Michigan reported in 1 L. 
K. A. G45, discusses certain principles of law which it 
is thought are applicable to this case. There the par¬ 
ties had entered into a contract whereby the vendor 
agreed to furnish to the vendee an article of personal 
property upon consideration that it should be satis¬ 
factory to the vendee. The Court, through Mr. Jus¬ 
tice Brown, delivering the opinion of the Court, cited 
the case of Silsby ]^Ianufacturing Co. v. Chico, 24 Fed. 
893, and said: 

“It was held that where, under a contract, a fire 
engine was to be made and delivered, which should 
be satisfactory to the purchaser, it must in fact 
be satisfactory to him, or he is not bound to take 
it; but that, where the purchaser was in fact satis¬ 
fied, but fraudulently and in bad faith declared 
that he was not satisfied, the contract had been 
fully performed by the vendor, and the purchaser 
was bound to accept the article. This I regard as 
an accurate summary of the whole law upon the 
subject. Some doubt is thrown upon this case by 
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the stipulation that the presses shall work satis¬ 
factorily, without stating the person to whom they 
shall be satisfactory. We think, however, that 
there can be but one interpretation fairly given 
to these words. When, in common language, we 
speak of making a thing satisfactory, we i mean it 
shall be satisfactory to the person to whom w’e 
furnish it. It would be nonsense to say that it 
should be satisfactorv to the vendor. It would be 
indefinite to sav that it should be satisfactorv to 
a third person, without designating the i person. 
It can only be intended that it shall be satisfactory 
to the person who is himself interested in its satis- 
actory operation, and that is the vendee. 


By analogy, therefore, this case may be decided upon 
the reasoning of the above citation. The language of 
the lease cannot mean that the Court had the tight to 
say whether the purpose for w’hich the premises were 
being occupied was objectionable. If there was a real 
objection and it was admitted by all parties to be a 
real objection, the only question then would be Whether 
the objection was manufactured or feigned, iii other 
words, fraudulent and fictitious. Certainly in:such a 
situation no one would contend that the question of 
fraud was not for the Jury to decide. As we view the 
situation there was only one point to be decided by the 
Jury and that is whether the plaintiffs^ objections to 
the occupancy of the premises by Footer’s Dye Works, 
fraudulent and fictitious objections, or whether they 
were made in good faith for the best interests! of the 
plaintiffs. Clearly such a question cannot be for the 
Court to decide where there is any testimony of| an ob¬ 
jection made by the plaintiffs. We are not gqing to 
discuss here the rules of law relating to directed ver¬ 
dicts, the scintilla rule nor the duty of the Court in 


I 
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relation thereto. These matters are fundamental and 
we believe need no elucidation or comment. It is ad¬ 
mitted thatiwhat might seem to the landlords to be an 
objection, and an honest objection, might not seem to 
a Jury to be so, but the Jury being the judges of facts, 
are entitled to say so, but the Court as the judge of 
the law is not. It is, therefore submitted that the tes¬ 
timony in the record of the plaintiffs’ objections was 
sufficient to, go to the Jurv, and that if the Court had 
admitted the offered testimonv there would have been 
an abundance of it, and more than sufficient to carry 
the case to the Jury. 

It is a well known rule of law that everv written in- 
striiment carries with it certain implied covenants 
which, though not physical parts of the instrument, 
are nevertheless as binding in law as those expressed. 
If the restriction in the instant lease against sub-letting 
is to be construed in favor of the landlord as this Court 
has said, then certainly there is an implied covenant 
to the effect that the landlords are to receive notice of 
the intention of the tenant to sub-let the premises. In 
other words, the landlords are entitled to be consulted 
and to have their say. The landlords in this case were 
not, and as a result they were deprived of the right to 
apply to a Court of Equity to restrain the carrying 
out of the tenant’s intention, and the landlords were 
thereby relegated to their action at law, one of dis¬ 
possession. The Court below did not consider this a 
part of the lease, nor did it consider that it was neces¬ 
sary that the landlords receive this notice, nor that 
they be given an opportunity to make their objections 
in season. It is respectfully submitted that this failure 
on the part of the tenant to request permission of the 
landlords to sub-let was such a breach of the lease in 
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itself as entitled the landlords to a forfeiture! of the 
lease. I 

We consider an expression of Chief Justice |Valker 
of the New Jersey Court of Errors and Appeals in the 
case of Hope v. The Maccabees, reported in 102; Atlan¬ 
tic 689, to be excellently stated and very directly to 
the point when he said: i 

‘‘Although it is the province of the Court to 
construe a 'written instrument, yet, where the 
effect of such instrument depends, not merely on 
its construction and meaning, but upon collateral 
facts in pais and extrinsic circumstances, the in¬ 
ferences of fact to be drawn from them are to be 
left to the jury.” | 

There is nothing new in this statement, but it is in a 
few words an explanation of the whole law of construc¬ 
tion of writings. The lower Court in directing la ver¬ 
dict in this case decided that there were no extrinsic 
circumstances to be considered by the Jury after the 
Court had determined that the clause of tlie lehse re¬ 
stricting sub-letting was not for the benefit of the land- 
lords, and, therefore, not binding on the tenant.; 

We are going to assume in order to meet the; argu¬ 
ment of the defendant that the lower Court had a right 
to determine whether the objections made by thei land¬ 
lords 'were real or fraudulent. So far as we have been 
able to see there was no testimony from which the 
Court could conclude that the objections were anything 
other than real and substantial. The plaintiffs bwned 
a piece of property consisting of three stores bn the 
first floor with a basement thereunder and apartments 
above. The property is located in a residential-busi¬ 
ness section. In other words, the business is limited, 
and to allow competition in such a situation is bound 
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to produce an unhealthy atmosphere for the property. 

If there is not enough business in the locality to sup¬ 
port both tenants next door to each other, one of the 
tenants is going to fail in business and his failure will 
become notorious. This naturally would place a stig¬ 
ma upon the property itself and thereby reduce the 
value of it to the owners. The Court passed upon this 
question by directing the verdict and decided that 
such a situation would not affect the property nor its 
value, and that the action of the defendant in sn])-let- 
ting without either getting or seeking the landlords’ 
consent or advice was not prejudicial to the rights of 
the landlords, and did not constitute a breach of the 
lease. 

This is not an ordinarv case where the store is lo- 
cated in an exclusivelv business section whollv de- 
tached from any residential x)roperty, and, therefore, 
that class of property which fire does not affect except 
in its destruction, but where vou have a situation as 
here, with stores on the first floor and apartments 
above, it is most natural and reasonable to suppose 
that prospective tenants of the apartments are going 
to take notice of the occupancy of the stores and are 
going to be governed in their selection of apartments 
bv what thev consider to be extraordinarv fire hazards 
existing in the stores. It would be im]) 0 ssible for the 
landlords to show to the Court that thev were unable 
to rent the apartments because of the existence of the 
fire hazards, as most people would conclude in their 
own minds that the apartments were not desirable and 
would refrain from making further inquiry. The di¬ 
rection of the verdict by the Court below certainly did 
not take this into consideration nor did it consider 
this extrinsic circumstance. 
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CONCLUSION. 

I 

It is, therefore, respectfully submitted that the Court 
should have submitted the testimony to the Jury under 
proper instructions concerning the conclusions! of the 
Court after interpreting the instrument; that there was 
an abundance of evidence to make out the case for the 

t 

plaintiff, it being simply that the lease contaiiied the 
provision in question and that the occupancy' of the 
premises by Footer’s Dye Works was by the plaintiffs 
deemed objectionable, and that the objections were that 
P’ooter’s Dye Works was engaged in competition with 
a tenant next door, and that two fires had previously 
occurred in one of the stores theretofore occupied by a 
dyeing and cleaning establishment, the said occfipancy, 
therefore, was not only objectionable but dangerous. 

It is further respectfully submitted that a proper 
interpretation of the lease would have led to the con¬ 
clusion that the clause restricting and limitiiig and 
confining sub-letting was for the benefit of the land¬ 
lords, and that they alone had the right to object to 
any particular occupancy of the premises, and that the 
evidence supported the good faith of their objections. 

It is further respectfully submitted that the:exclu¬ 
sion bv the Court of evidence offered on behalf of the 
plaintiffs was error and that the Court below further 
erred in directing a verdict for the defendant.; 

i 

j 

Respectfully submitted, 

t 

j 

t 

Chas. W. Dark, | 

H. Clay Espey, * 
Attorneys for Plaintiffs in Error. 
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IN THE 
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! 

Court ot ^peals;,|lt!e;trtct of Coluntbta 


No. 4618. 


John Leonard Theunissen and Elizabeth 
Theunissen, Plaintiffs-in-Error, 

i 

vs. I 

Huyler’s, Inc., a Corporation, Defendant-in-Error. 

\ 

BBIEF ON BEHALF OF DEFENDANT-IN- 

EKEOE. 

I 

i 

I 

1 . I 

STATEMENT OF CASE. i 

I 

Insomuch as the Plaintiffs-in-Error in their Brief 
have failed to give the facts of the case, as presented 
by the Plaintiff to the jury, in chronological or^er, it 
is deemed necessary to restate them. ; 

The Plaintiffs-in-Error on October 1, 1918, leased 
to the Defendant-in-Error, premises No. 1784 Colum¬ 
bia Road, Northwest, Washington, District of Colum¬ 
bia, for a period of nine years at a rental of $70.00 per 
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month, with an option to the lessee to renew the lease 
for a further period of ten years at a rental of $90.00 
per month; the lease containing, among other things, 
the following language, (R. p. 16): 

‘‘And further that they, (Defendant-in-Error,) 
will not use the said premises for any unlawful 
purpose, but will occupy the same as a confection¬ 
ery store, and will not assign this lease without 
the written consent of the parties of the first part, 
had and obtained, nor sublet the same for any 
purpose which might be deemed objectionable.’’ 

The whole building of which the premises in ques¬ 
tion are a part consists of three stories on the ground 

# _ 

floor, each with a cellar, and two upper stoiles. The 
record does not disclose, whether this condition ex¬ 
isted, who were tenants or for what purpose the re¬ 
maining stores were used at the time of the lease of 
premises, 1784 Columbia Road, to the Defendant-in- 
Error. 

Thereafter on the first day of January, 1923, one 
Philip I. Shaffer, became tenant of premises 1788 Co¬ 
lumbia Road, one of the two remaining stores, and 
carries on therein the business of cleaning, repairing, 
remodeling and the sale and storage of furs and fur 
garments. He has no lease, but is now a monthly ten¬ 
ant (R. p. 23). 

Thereafter on the 2nd day of February, 1927, the 
Defendant-in-Error gave notice in writing that it 
elected to renew the said lease according to the terms 
of the option therein contained (R. p. 22). 

Thereafter the Defendant-in-Error on February 3, 
1927, by lease of said date, sublet the storeroom of 
premises 1784 Columbia Road to Footer’s Dye Works, 
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Inc., expressly reserving to the use of Defendant-in- 

i 

Error the cellar of said premises, for a period of ten 
(10) years and six (6) months commencing on the 1st 
day of March, A. D. 1927, at a rental of One hundred 
and seventy-five dollars ($175.00) per month for the 
first two years thereof, and two hundred dollars 
($200.00) per month for the remainder of the terin (R. 
pp. 8 and 9). The said lease, among other thing^ con¬ 
tained the following provision as to the use to be made 
of the premises: | 

i 

i 

“And further that the party of the second part 
(FooterDye Works) will not use the said prem¬ 
ises for any unlawful purpose, and that it will not 
use the same for any purpose which might be 
deemed objectionable.’’ 

“ .... and further the party of the second! part 
covenants that no gasoline w’ill be kept or allowed 
on said premises during said term.” (R. p. |9.) 

Thereafter on March 1, 1927, Footer’s Dye Works, 
Inc., took possession of the said premises and i pro¬ 
ceeded to use them as a receiving station for dyeing 
and cleaning work, including cleaning, repairing; and 
storage of furs. No work is done on the premises and 
no gasoline is kept there and none has ever been kept 
there. (R. p. 16.) i 

Thereafter on March 2, 1927, the Plaintiffs-in-Brror 
filed a complaint in the Municipal Court seeking ai res- 
V titution of the possession of the premises on the ground 

that the estate of Defendant-in-Error had 

I 

1 

“been determined by breach of the written memo¬ 
randum of lease entered into between the plain¬ 
tiffs and the defendant in that the said defendant, 
in breach of said lease, has assigned or sublet the 
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said premises contrary to the terms and provisions 
of said lease.’’ (R. p. 2.) 

In addition to the proof of the foregoing facts the 
plaintiffs’ counsel made an offer of proof to the Court 
as follows: 

‘‘I expect to show that one of the stores was 
rented some years ago to a tenant and used as a 
dyeing and cleaning establishment and that as a 
result of the occupancy of that tenant in that busi¬ 
ness on two occasions the property caught fire and 
that is one of the reasons why he (Mr. Theunissen) 
objects to the property being occupied by a dyeing 
and cleaning establishment.” (R. p. 21) 

Objection made to the admission of the proof was 
made by the Defendant-in-Error and was sustained by 
the Court.' Upon the presentation of all the facts here¬ 
in enumerated, the trial Court directed a verdict for 
the defendant by the Jury. 

II. 

ARGUMENT. 

To sustain the action of the trial Court, it is neces¬ 
sary to find that no reasonable man could find from the 
facts as presented by the Plaintiffs-in-Error that the 
lease from Plaintift*s-in-Error to the Defendant-in- 
Error had been breached. 


INTERPRETATION OF LEASE. 

In considering this phase of the brief of Plaintiffs- 
in-Error, we do not deem it necessary to discuss the 
cases of Bailey vs. Walker, 53 D. C. App. 307, and 
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Marcuse vs. Shapiro, 1 La. App. 135, cited i by the 
Plaintiff-in-Error, other than to say that neither case 
is in point. In Bailey vs. Walker, supra, the covenant 
prohibited subletting without the wTitten consent of 
the ow'ner; in Marcuse vs. Shapiro the covenant pro¬ 
vided that the subtenant must be suitable to the lessor. 
The covenants in both cases are far afield from the 

I 

language, Nor sublet the same for any purpose which 
might be deemed objectionable.^^ 

A. 

IT IS SUBMITTED THAT THERE IS NO 
LEM OF INTERPRETATION IN THIS 
AS THE WORDS CLEARLY MEAN 
WHAT THEY SAY. 

The w’ord ‘‘objectionable’^ has a certain and def¬ 
inite meaning. In Standard Dictionary, Volume 2, the 
w’ord objectionable is defined as follows: “deserving 
of disapproval, offensive, reprehensible.” The! words 
are not subject to any particular person’s judgment 
or wiiim but are general and it is submitted that the 
sole and exclusive test in this case should be w^hether 
the average reasonable man under all of the circum¬ 
stances of the case might deem the purpose of the sub¬ 
letting objectionable according to the usually accepted 
meaning of the word. I 

A search of the authorities does not reveal any ex¬ 
pression interpreting the exact language of the lease 
in question “W'hich might be deemed objectionable.” 

The case of American Transfer Company vs}- Theo¬ 
dore Fich, Inc., 179 N. Y. S. 233, is interesting.; Here 
the tenant agreed that it w’ould not occupy or use the 
premises for any business deemed extrahazq,rdous 
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on account of fire. The Court said, among other things, 
p.236: 


‘‘The claim of the landlord that the tenant is 
using the premises for an extrahazardous busi¬ 
ness iseems to me to be without merit. The evi¬ 
dence shows only that the tenant has received per¬ 
mission to use the premises for purposes which 
rendered the premises more hazardous than they 
were when used bv the tenant when the rates were 
reduced. It is not shown that such use is extra>- 
hazardous within the accepted meaning of that 
termJ' (Italics are ours.) 

In the case of November vs. Farrington^ 187 N. Y. S. 
476, the landlord produced evidence to show that the 
tenant’s wife was inducing other tenants to claim that 
the rent demanded bv the landlord was unreasonable 
and oppressive. The Court, discussing a statute using 
the word! “objectionable” said at page 477, as fol¬ 
lows : 


“Under Chap. 942, of the Laws of 1920, the land¬ 
lord may maintain these proceedings only upon 
proof that the tenant holding over is objection¬ 
able. The evident intent of this statute, as well 
as of Chapter 133 of the Laws of 1920, was to pro¬ 
vide that the landlord must show, not merely that 
he did object to the tenant, but that the demeanor 
of the tenant was such as to give him a sound basis 
for such objection, and I have grave doubt as to 
whether the evidence in this case is sufficient for 
that purpose.” 

It is respectfully submitted that not one word of evi¬ 
dence tending in any wise to show a use which might 
be deemed objectionable was presented to the jury, 
rt should be borne in mind that the limitation of use 
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as set forth in the sublease from the Defendant-in- 
Error to Footer’s Dye Works, Inc., was also in the 
same identical language: 

i 

‘‘And further that the party of the second part 
(Footer’s Dye Works) will not use the said prem¬ 
ises for any unlawful purpose, and that it will not 
use the same for any purpose which might be 
deemed objectionable.” 

I 

I 

When it is considered that the jury had befofe it none 
of the conditions which existed at the time of the execu¬ 
tion of the lease from the Plaintitfs-in-Err0r to the 
Defendant-in-Error, it could not possibly find that the 
execution and delivery of the sublease was ja breach 
of the original lease. 

I 

B. I 

IF THE MEANING OF THE WORDS “NQR SUB¬ 
LET THE SAME FOR ANY PURPOSE;WHICH 
MIGHT BE DEEMED OBJECTIONABLE” 
IS AMBIGUOUS, ITS INTERPRETATION 
WOULD STILL BE THE SAME. 

1 

i 

I 

We are then confronted with the question as to who 
should be the one to decide whether he might deem 
the use objectionable. If it is interpreted j to mean 
that the average reasonable man shall decide, the ten¬ 
ant is favored in the construction; if the landlord is 
construed to be the one who shall decide, he is favored. 

' i ^ 

The general rule is that where a contract "VYill admit 
of two constructions, either of which is reasonable, the 
one most favorable to the grantee must be adopted on 
the principle that a man’s grant shall be Construed 
most strongly against himself. Nicolopole v. Love, 
39 App. D. C., 343, at pp. 349-350. 


i 

I 

I 
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The attention of the Court is called to the language 
of the Plaintiffs-in-Error’s Brief “we have added 
only the words ‘to the lessors.’ ” (Brief of Plaintiffs- 
in-Error, p. 6.) 

It is submitted that if the lessor desired this lan¬ 
guage, he had the opportunity to place it in the lease 
when he made the grant, and that not having done so, 
in the light of the rule of construction, which we have 
given, certainly the Court cannot now write the addi¬ 
tional words in the lease. They favor only the grantor 
and are not a part of the lease. 

C. 

IF THE COURT SHOULD ADOPT THE INTER¬ 
PRETATION PLACED ON THE WORDS BY 
PLAINTIFFS-IN-ERROR EVEN THEN THE 
JURY HAD BEFORE IT NO EVIDENCE 
WHICH COULD INDICATE A BREACH OF 
THE ORIGINAL LEASE. 

VTiat were the conditions which existed at the time 
of the execution of the lease from Plaintiffs-in-Error 
to Defendant-in-Error, is not disclosed by the record. 

The record, however, does show that Philip I. Shaffer, 
the tenant of Plaintiffs-in-Error of adjoining prem¬ 
ises, became a tenant in 1923, almost five years after 
the execution of the lease between Plaintiffs-in-Error 
and Defendant-in-Error (R. p. 23). 

“The circumstances existing at the time of the / 

making of the lease, may be considered for the 
purpose of arriving at the meaning of the parties. ’ ’ 

Tiffany Landlord d Tenant, pg. 289 PP36. 

The plaintiffs-in-Error now claim that the prem¬ 
ises, sublet as aforesaid by the Defendant-in-Error, 


9 


I 


are used for an objectionable purpose, in that the use 
is in competition with the business conducted by 
Shatfer, who is now tenant by the month. ; 

This possibility was discussed in the case of; (The Im¬ 
porters and Traders^ Insurance Co, vs. Christie, 28 
N. Y. Sup. Ct. Rep. 169. Here the original tenant 
agreed, among other things, not to underlet the prem¬ 
ises or any part thereof, to any one whose business or 
signs should he considered objectionable by the plain¬ 
tiff. The defendant underlet the premises, theretofore 
used as offices, to be used as a restaurant. The Court 
said at page 179: I 

‘‘The only objections they relied upon in evi¬ 
dence were, first, the diminution of their; respect¬ 
ability by having a restaurant in the same build¬ 
ing; second, the nuisance of odors of cooking and 
of the eating, drinking, and smoking therein, and 
lastly, intercepting daylight from their windows 
by the passage of the bodies of persons in front, 
descending into the basement. There was no evi¬ 
dence offered of any loss, even of contracts of in¬ 
surance, or indeed of pecuniary loss, by the re¬ 
fusal of parties to deal with the plaintiffs on ac¬ 
count of such restaurant. Indeed there isj nothing 
before us from which to make even a conjectural 
assessment of damages, and the original com¬ 
plaint is entirely for breach of contract, riot for a 
tort. The defendant, Christie, is not connected 
with any acts of his co-defendant charged in the 
supplemental complaint, and therefore rio dam¬ 
ages could be awarded against him therefor. The 
award of anything but nominal damages i against 
him in the judgment was erroneous. 

It is so douMful whether any prejudice of the 
business entered upon by the defendant Lyon to 
the mere peculiar business of the plaintijBfs, ren¬ 
dered the former objectionable within the ineaning 
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of the covenant in the lease as to make it a cause 
of forfeiture, that its consideration mav be laid 
aside. 7/ it were so, as the covenant runs with the 
land, every subsequent grantee of the reversion 
might object to the business of any sub-lessee 
which interfered with his ow^i, although it might 
not with that of the plaintiffs, and the prejudice 
might not depend even upon their behig in the 
same building,^* (Italics ours.) 

There was no evidence which could even remotely 
tend to show that when Plaintiffs-in-Error leased to 
Defendant-in-Error the parties could have had in mind 
the tenancy of Shaffer, and his use of the adjoining 
premises for his present purpose. This being so, the 
evidence of Shaffer’s use of the adjoining premises 
and of whatever agreement the Plaintiffs-in-Error 
made with him did not in anv wise show or tend to 
show that the original lease was broken when the De¬ 
fendant-in-Error sublet premises 1784 Columbia Road, 
and the same were used by the subtenant in competi¬ 
tion with Shaffer’s business. 

Certainly the landlord cannot complain of the gen¬ 
eral character of use when he complains that the prem¬ 
ises are used for the same purpose as another of his 
tenants, with his consent, makes of the adjoining prem¬ 
ises. 

The Defendant-in-Error is in accord with the short 
Statement quoted by the Plaintiffs-in-Error from the 
case of Hope vs. <The Maccabees, 102 Atlantic 689, as 
follows: 


“Although it is the province of the Court to 
construe a written instrument, yet, where the ef¬ 
fect of such instrument depends, not merely on its 
construction and meaning, but upon collateral 
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facts in pais and extrinsic circumstances, the in¬ 
ferences of fact to be drawn from them lare to be 
left to the jury/’ 

However, there was nothing in the present case to 
give to the jury, as the record from cover to cpver does 
not disclose proof of any ‘‘collateral facts in|pais and 
extrinsic circumstances” attendant to the execution of 
the original lease, dated October 1, 1918, but is on 
the other hand absolutely silent upon the conditions 
surrounding its execution or which existed at that 
time. I 

I 

The Defeiidant-in-Error in replying to the argument 
of Plaintiffs-in-Error (Plaintiffs-in-Error Brief, p. 
11), respectfully submit that the record fails to sho\v 
that the property is located in a “residentiaPbusiness 
section. ’ ’ It fails any where to show that thej business 
is limited there or that there is not sufficient! business 
to support both establishments. The record fails 
wholly to show loss of any kind on the part bf Plain- 
tiffs-in-Error arising from what they have termed an 
objectionable subtenancy. Naturally there \|as noth¬ 
ing before the jury from which it could possibly draw 
any inferences or reach any conclusion. 


2 . 
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I 


THE EXCLUSION OF THE EVIDENCE OF¬ 
FERED BY THE PLAINTIFFS IN RELATION 
TO THEIR OBJECTIONS TO THE OCCU¬ 
PANCY. 


It is submitted that this contention on the part of 
Plaintiffs-in-Error is wholly without merit. The offer 
of the Plaintiffs-in-Error was as follows: i 
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‘‘I expect to show that one of these stores was 
rented some years ago to a tenant and used as a 
dyeing and cleaning establishment, and that as a 
result of the occupancy of that tenant, in that busi¬ 
ness, on two occasions the property caught fire, 
and that is one of the reasons why he objects to 
the property being occupied by a dyeing and 
cleaning establishment.’’ (Italics ours) (R. p. 21). 

Insomuch as the only use of the premises in ques¬ 
tion by the subtenant is that of a receiving station 
and no work is done on the premises (R. p. 16), it is 
not used as a dyeing and cleaning establish7ne7it and 
the possible I objection could not apply. The evidence 
was therefore properly rejected. 

3. 

THE FAILURE OF THE COURT TO SUBMIT TO 
THE JURY QUESTIONS OF FACT RAISED 
BY THE PLAINTIFFS’ EVIDENCE. 

As we have hereinbefore stated, there were no ques¬ 
tions of fact presented which could possibly have 
shown a breach of the original lease dated October 1, 
1918, and, this being true, the Court very properly di¬ 
rected the verdict. 


III. 

CONCLUSION. 

As has been stated herein, taking the proper inter¬ 
pretation of the lease or even rewriting it as Plain- 
tiffs-in-Error would do by adding the words “to the 
lessors” (Plaintiff-in-Error’s Brief, p. 6), the evi¬ 
dence adduced by Plaintiffs-in-Error failed to in any 
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wise show a breach of the lease between Plaintiffs-in- 
Error and Defendant-in-Error. 

The evidence offered by the Plaintiffs was properly 
rejected and the trial court could not do otherv^se than 
direct a verdict for the Defendant. I 

j 

i 

Respectfully submitted, I 

i 

George W. Offutt, 

Ross H. Snyder, 

Attorneys for Defendant-in-Error. 
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